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Tf Arising out of 010 No. CGST/WS07/O&A/OIO-174/AC-RAG/2021-22 ~: 21.03.2022
passed by Assistant Commissioner, CGST, Division VII, Ahmedabad South

3r4aaaf a ;:i1i:r 'C!cf Lfdl" Name & Address

Appellant.

1. The Assistant Commissioner
CGST, Division VII, Ahmedabad South
3rd Floor, APM Mall, Anand Nagar Road,
Satellite, Ahmedabad - 380015

Respondent

1. M/s Jignesh Pravinbhai Shah
102, Shyamdeep Residency,
Sattar Taluka Society, Near CU Shah College,
Income Tax, Ahmedabad -380014

al{ anfh z 3r4@) arr oriits rpra mar & at a 3re #k ufa zuenfenf fa
<al, TT I&T 3f@rant at 3rd)a zn gterur 3rd4a1q raa er

0 Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

rd rvlqr g)err 3mdaa

Revision application to Government of India:

(«) a€tu ala zyca 3tf@fr, 1994 c#l" 'cTRT rn fa aarg gmai r qglrr err cpl"
q-Irr Ima qsga 3infa gr?terr maa srft Rra, rd r, f@a +ia1a, lua
fat, ate if5ra, ta tu raa, ir mf, { fat : 110001 cfi1" c#l" \J[AT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) "lift l=fRYf c#l° rf a mmura ht zt~al am a fa#t armqr 3l algar # "[ff

fa4 moasnr qa ran ma a ura y mf , u fas4 morn at #Tuer i ak az fa4t
cblx'{sll~ if <TT fa4ht qoern 'sha at ufau a a?ha g{ t I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
· factory or from one warehouse to another during the course of processing of the goods in a

or in storage whether in a factory or in a warehouse.
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(cl?) ma a are fa4fl zz u 7gr Allffaa lfR1' TR m BR'f cfl fclPP-if01 if '34ll1~1 ~ ~
re q area gr«ca a Re amiGiana ate fa#lz znqr faff ?

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 3ala #t sqlaa g]ca # :PTTfR fg uit sget #fee ma 6 t{23th hsnt
Gil sa enr vi fu a qarf@a smzgua, or#ta gt uR at a a ar fclrrr
3rf@fra (i.2) 1998 err 1o9 arr fga fh; mu et I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
6f the Finance (No.2) Act, 1998. · ,.

(1) €tu snra zrca (3r4ta) Ruta), 2001 cf) ITT1=f 9 cf) 3RJTRf fc1Af4~ Tua vian g--8 if
t ufzii , hf sn2 k uf mr hfaa f#fa aha r a iqa-oner ya an4ta
3rrhr at atah ,fa#t rt 6fr 3mar fau mar anfegfarr arr gar qr gfhf* 3RJTRf ~ 35-~ if ferffa :PTTfR # re rr hr-6 tar l 4R 4ft g)ftaReg t

The above application. shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order.:ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .

(2) Rf@ua 3ma)ea mer Ggi ia .a ya ala u) u Una a zit u) 2oo/-l:lm-l"
:PRfR crfl" ~ 3ITT" \i'J6T tiC'! ◄ 1 n gq lgcaner st ffi" 1000 /- crfl" l:lmi" :PTTfR crfl" ~ I Q

...
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zca, #ta aura zyen ya at a 3r4Ru rznf@au k uf 3nR
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #la uraa zrca 37f@)fzm, 1g44 #6l en 35-4/35-z cfl 3RJTRf :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) '3cfci~ftia 4Rv!)c; 2 (1) cB" if~~ cB"m #6t 3rd)a, sr4)it mrh # ft zrca,
#tr sgra zcan ya @ala 3r4)Ru nznf@raw(fee) al uf2a ah#ha q)far, rznraa
2/er, sg1fl 4a , 3real ,[ya/F, &lgld2so04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
_____

nd
or,'Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
an as mentioned in para-2(i) (a) above.



$%#re\488
g...'»

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in ·
favour of Asstt. Registar of a branch of any nominate public sector bank· of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

..
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excisingRs. 1 lacs fee of Rs.100/- for each.

(4) nraraa zrcnorfefua 497o qenrigher t 3r4gr--1 aiafa Reff fag 1gar qa
3rr)ea zrr pears unfenfa fofa If@rant # 3neg ,ha av fau .6.so h
cblrllllll<.>ill wen Rcfic c'J"TIT ~~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed Ltnder scheduled-I item
of the court fee Act, 1975 as amended.

(5) g it iafer Tai at Rdaat a ar fr#it at aih st en 3nla[fa fut rat 2 cit
"ffi1=fT cea, a€tu sgraa zyca vi ara 3r4l#ta +naf@au (aruffaf@) fraa, 4982 # f#Reat I • ·

Attention is invited to the rules covering these and· other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

70 fr zren, h sara zre vi aaraz rgllu =mzaf@law(frbc),
,for@ht # ma4 afar#rpemand) Vi is(Penalty) pl 1o% a snm as
34farf ?rarifa, 34fra5a qa oar +o ts ug &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

ah{aGar zyea sit hara # aiafa, sf@ragt "a»faraft lWf"(Duty Dernanded)
a. (Section)usDbaaRuffauft,
u farredz )fez a6tuf,
as rt±z feefailaRua a<a2r fr.

» uqasariRa srfta iiuse qawarstgar a, arfheaRa av #Rugfrfanfu+ru•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxliv) amount determined under Section 11 D; ·
(ccxlv) amount of erroneous Cenvat Credit taken;
(ccxlvi) · amount payable under Rule .6 of the Cenvat Credit Rules.

sFr &rr?yr h IR en4t« 7Tfrawt #4 sziyea srraryeauaw f@aif? gt ali fu tu zyeasho%
yrarrr sit sr@ihaau f@a1f@a stas auk1oeyraru alna#?[

. .

w of above, an appeal against this order shall lie before the Tribunal on payment of
duty demanded where duty or duty and penalty are in dispute, or penalty, where
e is in dispute."

.<y
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-VII, Commissionerate Ahmedabad South (hereinafter referred to

as the appellant), on the basis of Review Order No. 18/2022-23 dated

15.06.2022 passed by the Principal Commissioner, Central GST,

Ahmedabad South Commissionerate in terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. CGST/WS07/O&A/OIO-

174/AC-RAG/2021-22 dated 21.03.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST, Division

VII, Commissionerate- Ahmedabad South [hereinafter referred to as

"adjudicatingauthority] in the case ofMls. Jignesh Pravinbhai Shah, E-11,

Riddhi Siddhi Apartment, Near Kameshwar School, Satellite Road,

Ahmedabad 380015 [hereinafter referred to as the respondent].

0

2. Briefly stated, the facts of the case is that the respondent was found

to be not registered with the Service Tax department. As per the

information received from the Income Tax Department, the respondent had

earned substantial income from LT. enabled services, BPO services

amounting to Rs.20,99,051/- during FY. 2014-15 and FY. 2015-16.

However, the respondent did not obtain service tax registration and did not

pay service tax on the service income. The respondent was requested vide O
letters on different dates to submit the documentary evidence in respect of

their income. I-Iowever, the respondent failed to submit the required

details/documents and neither was any explanation/cla.rification submitted

regarding the income earned. Therefore, the respondent was issued Show

Cause Notice bearing No. V/WS07/O&A/SCN-187/APFPS2451D/2020-21
dated 23.09.2020 wherein it was proposed to:

A. Demand and recover the service tax amounting to Rs.2,86,405/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

G. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994
cd }

a ad with Section 70 of the Finance Act, 1994.
EM %
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3. The SCN was adjudicated vide the impugned order and the

proceedings initiated against the respondent were dropped.

4. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds :

1. The adjudicating authority has erred in dropping the demand of

service tax without recording any finding on the merits of the case and

the impugned order is a nonspeaking order.

u. The only finding given by the adjudicating authority is that the

respondent has received receipts in USD from Western Global, USA

for rendering engineering and maintenance and repair of computers

online which are matched with the figures shown in the SCN and that

respondent has earned income against export of service and has

fulfilled conditions ofRule 6A of the Service Tax Rules, 1994.

11. The adjudicating authority has not recorded any findings as to how

the amount received is not subject to service tax and has also not

examined the agreement to check the Place of Provision of service,

especially considering that the nature of service, the possibility of

rendering the service in India cannot be ruled out.

O r. THe adjudicating authority has not examined the documents and not

given any finding as to how conditions of Rule 6A have been fulfilled.

5. Personal Hearing in the case was held on 16.12.2022. Shri Hardik

Shah, Chartered Accountant, appeared on behalf of the respondent for the

hearing. He submitted a written submission as cross-objection to the appeal.

6. In the written submissions filed on 16.12.2022, the respondent
submitted, interalia, that :

► During the period under dispute the firm had earned income from

·providing services of Designing provided to Western Global, USA and

that the same is mentioned in the invoices submitted to the

djudicating authority. As the services are provided to overseas client,

0
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the same is squarely covered by Rule 6A of the Service Tax Rules,
1994.

>> Itis wrongly observed by the adjudicating authority and the appellant

department that the nature of service is Engineering and

Maintenance and Repairs of Computers online. He is not providing

any such service but only providing Designing service as required by

the client. Designing work is not related to maintenance work.

► The contention that there is possibility of rendering service in India is

merely hypothetical. He is only providing Engineering Designing

services. The design may be of machines to be developed. But he does

not provide any maintenance work of any type and neither does he

provide any service in India on behalf of Western Global, USA.

► All the service income has been earned from export of service and no 0
work of maintenance has been given on behalf of the overseas client.

► He was not asked to submit any agreement though he had submitted

letter from Western Global confirming the income and nature of
services.

► Sample copies of invoices and letter of Western Global, USA are
submitted.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the cross-objections filed by the respondent and the 0
material available on records. The issue before me for decision is whether

the impugned order dropping the demand of service tax amounting to

Rs.2,86,405/-, in the facts and circumstances of the case, is legal and proper

or otherwise. The demand pertains to F.Y'2014-15 and FY. 2015-16.

8. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the respondent was called

upon to submit docu1nents/details in respect of the service income earned by

them. However, the respondent failed to submit the same. Therefore, the

respondent was issued SCN demanding service tax by considering the

' e earned by them as income earned from providing taxable services.

er, no cogent reason or justification is forthcoming for raising the
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demand against the respondent. It is also not specified as to under which

category of service, the non payment of service tax is alleged against the

respondent. The demand of service tax has been raised merely on the basis
t

of the data received from the Income Tax, which indicated that the

respondent hadreported income from sale of services in their ITR. However,

the data received fromi the Income Tax department cannot form the sole

ground for raising of demand of service tax.

8.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by

the CBIC, wherein it was directed that:

"Itwas further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has been issued

0 only on the basis of the data received from the Income Tax department.

Therefore, on this very ground the demand raised vide the impugned SCN
is liable to be dropped.

9. Coming to the merits of the case, it is observed that the adjudicating

authority has reproduced the submission of the respondent at Para 4.1 of

the impugned order and it is stated therein that the respondent had earned

income from consultancy service and that he had provided Engineering

Service to Western Global Limited, UK. I have perused the copies of invoices

submitted by the respondent and find that the same are in respect of

Engineering Services provided by the respondent to the overseas client.

Further, from the- letter/certificate of Mis.Western· Global, USA, it is seen

. the respondent had provided services of Design and Develop Fuel

s. It is, therefore, clearly evident that the respondent has provided

es, online, to the overseas client for which he had received payment
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in foreign currency. Therefore, the services provided by the respondent is

within the ambit of export of services as per Rule 6A of the Service Tax
Rules, 1994.

9.1 It is observed that the appellant department has not brought on record

any document or evidence indicating that the conclusions arrived at by the

adjudicating authority, after verification of the documents submitted by the

respondent, are erroneous. Neither has the appellant department refuted

or countered any of the findings of the adjudicating authority.

Consequently, I am of the considered view that the appeal filed by the
appellant department is devoid of merits.

10. In view of the facts discussed hereinabove, I uphold the impugned 0
order and reject the appeal filed by the appellant department.

0

Appellant

Respondent

The appeal filed by the appellant stands disposed of in above terms.

a22eo-%-,
mar ) o

Commissioner (Appeals)
Date: 23.12.2022."t

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BYRPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- VII,
Commissionerate : Ahmedabad South.

Mis. Jignesh Pravinbhai Shah,
E-11, Riddhi Siddhi Apartment,
Near Kameshwar School,
Satellite Road, Ahmedabad - 380015

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
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2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
.9Guard File.

5. P.A. File.




